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Procedure for Claims Management 

 
1 Introduction 

 
The Tavistock and Portman Foundation NHS Trust (The Trust) is committed to: 

 Promoting the highest possible standards of care for patients in an 
environment that is safe and effective for staff and visitors. 

 Minimising the suffering arising from any adverse incidents, which do 
occasionally occur. 

 Dealing with claims that arise in a competent and consistent manner, in a 
culture of openness between the parties to facilitate early resolution, and 
thereby minimise the financial loss to the Trust/ NHS Resolution (NHSR). 

 Using learning arising from claims investigation to promote improvements to 
the quality of care provided to patients. 

 The Trust is a member of the NHSR claims management scheme.  As a 
member it respects the requirements, notes the recommendations of the 
Department of Health  and Social Care (DSCH) and the NHSR and will 
comply with the requirements of:  

 The Civil Procedure Rules 1998 (as amended); 

 The Pre-Action Protocol for the Resolution of Clinical Disputes 
pursuant to the Civil Procedure Rules and 

  NHS Resolution (“NHSR”) Scheme Rules and guidelines relating to: 
1.1..1. Existing Liabilities Scheme (“ELS”); 
1.1..2. Clinical Negligence Scheme for Trusts (“CNST”); 
1.1..3. Risk Pooling Scheme for Trusts (“RPST”), which comprises: 

1.1..3.1. Liability to Third Parties Scheme (“LTPS”); and 
1.1..3.2. Property Expenses Scheme (“PES”). 
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2 Purpose 

 
The purpose of this document is to set out the systematic approach which will be 
followed by the Trust to respond to any legal claim against the Trust.  This could 
include an allegation of negligence and/or a demand for compensation following 
an adverse event resulting in personal injury or loss. 

This purpose will be achieved through the following management arrangements: 

 The Trust advocating an open and non-adversarial approach to claims 
brought against it in order to encourage the early settlement of legitimate 
claims, the avoidance of unmeritorious claims, and a greater understanding 
between the parties of the issues in dispute. 

 The decision to settle a claim or to contest will be based on a careful 
assessment of the litigation risk and the merits of the individual case.  
Settlement of claims of doubtful merit purely on a “nuisance” basis will be 
avoided. 

 The Trust is committed to supporting staff who find themselves involved in a 
claim.  It recognises that most adverse events result from system errors 
rather than the deliberate fault of any individual. 

 The Trust expects staff (both current and past) to co-operate in the 
investigation of claims against the Trust, and to alert the Trust to potential 
claims through the incident reporting process or by directly advising the HR 
and Corporate Governance Director. 

3 Scope 
 
This procedure covers the management of all legal claims against the Trust 
relating to clinical negligence, employer’s liability and public liability and claims for 
reimbursement from the NHSR’s Property Expenses Scheme.  The vast majority 
of claims are covered by the Trust’s membership of the NHSR claims schemes.  
However, some are not, including disability discrimination claims and judicial 
review claims.  

This procedure applies to any staff who may be involved in any way with a legal 
claim against the Trust.   

4 Definitions 

 

Term Definition 

Claim 

 
A ‘Claim’ means any actual or potential tortious liabilities and refers to 
legal claims commenced in a court of law and claims dealt with under 
any Pre-Action Protocol as set out in the Civil Procedure Rules 1998 
(as amended), including but not limited to the Pre-Action Protocol for 
the Resolution of Clinical Disputes.  A claim may include a request for 
copies of health records with an intimation that a potential claim is 



Claims Management Procedure, v4.0, Jan21  Page 5 of 28 

 

being investigated / considered.  
 

Claimant Anyone pursuing a Claim including on behalf of deceased patients  

Clinical Negligence 

 
A breach of duty of care by healthcare professional(s) employed by 
NHS bodies or by others consequent on decisions or judgements 
made by members of those professions acting in their professional 
capacity in the course of employment and which are admitted as 
negligence by the employer or are determined as such through the 
legal process. 
 
Allegations of negligence and/or a demand for compensation may be 
made following an adverse incident resulting in personal injury or any 
accident that carries a litigation risk for the Trust. 

Employers Liability 
Claim 

Claim for damages made by an employee who has suffered bodily 
injury/ies sustained whilst acting in the course of his or her 
employment and arising from the Trust's failure in its statutory duty to 
provide a safe place of work and operate a safe system of work. 

Health Records 

Includes not only any paper medical records, electronic medical 
records stored on Carenotes or EMIS, but also any other medical 
records held (in either paper or electronic form) by any service or 
department that is managed by the Tavistock and Portman NHS 
Foundation Trust.  

Incident 

May be clinical or non-clinical. It is defined as an unintended event or 
circumstance which adversely affects patients, staff, visitors or the 
Trust’s assets/reputation or has the potential to do so.  Refer to the 
Trust’s Incident Reporting Procedure for more information.   

NHS Resolution 
(NHSR) 

NHSR is an arm’s-length body of the Department of Health and social 
Care.  They provide expertise to the NHS on resolving concerns and 
disputes fairly, sharing learning for improvement and preserving 
resources for patient care.  NHSR is the name used for what is 
formally the ‘NHS Litigation Authority’.   

Property Expenses 
Claim 

Claim for compensation made by the Trust for accident, loss, damage 
or destruction of premises owned or occupied by the Trust including 
items of equipment owned by the Trust, together with any resulting 
consequential losses.  These claims also include other property related 
risks. 
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Public Liability Claim 

Claim for damages made by a Third Party (e.g. patient, visitor) to 
whom the Trust owes a duty of care and who has suffered loss, 
damage or bodily injury/ies (but not due to clinical treatment) as a 
result of the Trust's breach of duty.  These claims also extend to 
damages arising from defective goods and equipment produced and 
supplied by the Trust. 

 

5 Duties and responsibilities 
 
5.1 Chief Executive 

The Chief Executive will be responsible for sending any formal letter of apology to 
a claimant as appropriate if liability is admitted in a claim at the express direction 
of the NHSR. 

5.2 Director of Human Resources and Corporate Governance  

The Director of HR and Corporate Governance will keep the Board informed of 
major developments on claim-related issues via the Chief Executive’s report.   

The Director of HR and Corporate Governance will ensure that there is in post a 
lead or a member of the team with sufficient skills to manage claims effectively.  
In the event of the Trust not having sufficient skills, the Trust will either seek 
consultancy support for claims management or specialist training to address skills 
gaps. 

5.3 Associate Director of Quality and Governance 

Will be responsible for the day-to-day management of all clinical and non-clinical 
claims brought against the Trust and will appraise the Trust Director of HR and 
Corporate Governance on these matters. As lead in managing claims, the 
Associate Director of Quality and Governance will take note of the guidelines set 
out by the NHSR and follow relevant legislation and legal protocols for the 
management of claims.   

The following outlines the steps that should be taken for the management of a 
claim.  This list is not exhaustive and the lead is required to exercise skill and 
judgement to ensure that the most effective and efficient methods are employed 
to resolve disputes in the minimum time, to the ultimate satisfaction of both 
parties and while keeping legal costs to a minimum. 

In the process of claims management, the lead is responsible for: 

 Receiving, acknowledging and assessing all new requests for records and 
other intimations that legal proceedings may be considered against the Trust, 
taking into account NHSR requirements (see also Section 7 below); 

 Identifying and arranging for the preservation of relevant records and other 
items relating to notified claims, such as equipment involved in incidents; 

 Carrying out a preliminary analysis to see if there is a realistic prospect of a 
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successful claim being made; 

 Establishing and as necessary maintaining contact with relevant staff, 
including former staff; 

 Obtaining expert advice (within and outside the organisation as appropriate) 
as necessary to include an opinion on whether the service or facilities 
provided fell below an acceptable standard and led to harm; 

 Reporting claims to NHSR and insurers as required by the relevant scheme 
protocols; providing information and assistance as needed by them or 
solicitors/loss adjusters instructed by them; 

 Analysing, with expert advice (legal, financial and from senior Trust staff as 
appropriate) whether individual claims should continue to be defended, taking 
into account any recommendation from NHSR schemes or insurers; 

 Ensuring information is provided on the current position of individual and 
aggregate claims on a quarterly basis to the Risk and Safety Sub-Committee. 

 Supporting staff involved in the litigation process, and keeping relevant staff 
informed of the progress of claims; 

 Liaising with the HR and Corporate Governance Director concerning any 
significant publicity, or letter of apology to be sent by the Trust in connection 
with any claim; 

 Ensuring that information emerging during claims investigation is shared with 
staff directly involved in the case, and with the Risk and Safety sub-committee 
reporting to the Integrated Governance Committee, so that it can be used for 
risk management purposes; and that lessons learned in the process of claims 
management are made available for use in the context of future service 
provision.  This may include reporting, as an incident, any claim which had 
not previously been reported, if it relates to relatively recent events and it 
appears that it should have been; 

 Liaising with the Director of Finance concerning incidents which may lead to a 
claim against the Property Expenses Scheme or claims which are not 
covered by NHSR and which the Trust will be expected to fund; 

 Providing, on request copies of NHSR documents confirming the Trust has 
scheme cover under the RPST/LPST schemes; 

 The lead will liaise with the CEO or Director Human Resources and Corporate 
Governance for authority to agree and sign the ‘Statement of Truth’ on behalf 
of the Trust on defences, lists of documents and other legal documents drawn 
up in the context of formal litigation on behalf of the Trust; 

 In addition to handling claims, the lead will assist Trust staff by providing 
expert advice on medico legal matters, inquests and other related queries, 
and obtaining professional legal advice from Trust solicitors if required in line 
with Trust policy. 

5.4 Associate Medical Director 



Claims Management Procedure, v4.0, Jan21  Page 8 of 28 

 

The Associate Medical Director is responsible for: 

 Acting as link between the Trust and the Coroner’s Office once a death has 
been reported to them;   

 Liaising with the Associate Director Quality and Governance with relevant 
information so that inquest funding requests to NHSR can be made and 
where necessary solicitors can be instructed to represent the interests of the 
Trust in high profile or contentious inquests; 

 Instructing solicitors, in line with Trust policy, to represent the interests of the 
Trust where funding and appointment of panel solicitors is not available from 
NHSR;  

 Coordinating the preparation of reports requested by the HM Coroner; 

 Preparing and supporting staff who may be required to present evidence in 
person at an inquest hearing; 

 Keeping all staff involved in the inquest process informed of progress;  

 Maintaining records of the statements and other documents prepared in the 
inquest process which may be relevant to a future claim and ensuring copies 
are provided to the Associate Director of Quality and Governance.  

5.5 The Deputy Chief Executive and Director of Finance 

The Trust Director of Finance is responsible for the Trust’s provisions in respect 
of meeting payments schedules for the relevant schemes and for meeting excess 
payments in respect of Employer/Public Liability Claims. 

5.6 All Staff 

All staff are responsible for alerting the Associate Director of Quality and 
Governance to matters likely to lead to a claim, whether clinical negligence, 
employer/public liability or relating to the Property Expenses Scheme; complying 
with the Trust’s incident reporting policy, and forwarding urgently to the Associate 
Director of Quality and Governance any letter intimating a possible claim against 
the Trust.  Staff are required to co-operate fully in the investigation of any claim 
providing timely information or statements as requested.  This applies to current 
and ex-employees.  

No Trust employee may indicate to patients or their families that they believe the 
Trust is legally liable in a matter or that they believe compensation should be 
paid, although apologies can and should be offered where appropriate in 
accordance with the Trust’s Duty of Candour Policy.  

6 NHS Indemnity and NHS Resolution 
 

6.1 NHS Indemnity covers the actions of employees in the course of NHS 
employment.  It also covers people in certain other categories whenever the NHS 
body owes a duty of care to persons harmed, for instance, locums, staff with 
honorary contracts, students and volunteers.   
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6.2 NHS Resolution (“NHSR”) will indemnify the Trust in accordance with the ELS, 
CNST and RPST Schemes.  However, in exceptional circumstances failure by 
the Trust to comply with NHSR guidance in handling these claims may allow the 
NHSR to withdraw indemnity in respect of a particular claim, in which case the 
Trust would be uninsured.  It is important that any claims are immediately referred 
to the Legal Services Team so that they can ensure that there is compliance with 
both this Policy and the NHSR’s Scheme Rules and guidance. 

6.3 All claims relating to incidents that took place before 1 April 1995 will be dealt 
with by NHSR in accordance with the Existing Liabilities Scheme (“ELS”). 

6.4 All clinical negligence claims relating to incidents from 1 April 1995 will be dealt 
with by NHSR in accordance with the Clinical Negligence Scheme for Trusts 
(“CNST”). 

6.5 All third party liability claims (not relating to clinical treatment) related to incidents 
from 1 April 1995 will be dealt with by NHSR in accordance with the Liability to 
Third Parties Scheme (“LTPS”). This includes public liability, employer’s liability, 
professional indemnity and director’s and officers’ liability. 

6.6 All claims relating to the loss or damage to Trust property will be dealt with by 
NHSR in accordance with the Property Expenses Scheme (“PES”). 

6.7 Any claims that relate to private work (as defined below) undertaken by 
consultants on Trust premises must be referred to the individual consultant’s 
medical defence union/professional indemnity insurer and will not be indemnified 
by the Trust (pursuant to NHS Indemnity, referenced in paragraph 6.1 above) nor 
dealt with by the Trust, except insofar as there are allegations which relate to 
services provided by junior medical, nursing and/or allied health professional staff 
in the course of their NHS employment with the Trust. 

7 Procedures 
 

The following section outlines the procedures that are to be followed for clinical 
and non-clinical cases.  These procedures should be read in conjunction with the 
detailed guidelines for reporting and investigation that are contained in the NHSR 
guidelines.  The Director of HR and Corporate Governance is required to adhere 
to the requirements of the NHSR in respect of handling claims.  The NHSR 
guidelines can be downloaded from https://resolution.nhs.uk.  The relevant 
guideline is as follows: 

7.1  Reporting claims to NHS Resolution  

It is important to identify and, where appropriate report potential claims to NHS 
Resolution as early as possible. The following table sets the triggers for when a 
claim should be reported to NHS Resolution and the applicable timescales.   

No Situation Action required Timescale 

1 Serious incident where investigations 

suggest there have been failings in the 
care provided  
And  

There is a possibility of a large-value 

Report to NHSR 
irrespective of whether 
a claim has been 
notified or a disclosure 
request received 

As soon as possible 
but no later than 3 
months from when 

you become aware of 
the matter 

http://www.nhsla.com/
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claim (i.e. damages >£500,000) 

2 Disclosure request (or some other 

indication that a claim is being 
considered e.g. limitation extension 
request) received;  
And 

Internal investigation (e.g. complaint 
review or incident investigation) reveals 
possibility of a claim with significant 
litigation risk regardless of value. 

Report to NHSR As soon as possible 
but no later than 1 
month from receipt of 
disclosure request.  

3 Letter of Claim served;  

And/or 
Part 36 offer received;  

And/or 
Proceedings  received 

Report to NHSR using 
Claim Report Form 

Within 24 hours of 

receipt with completed 
documentation to 
follow within 2 weeks 

4 Group Action – i.e. any adverse issue 

which has the potential to involve a 
number of patients 

Report to NHSR 
irrespective of whether 
or not claim(s) have 
been notified 

As soon as possible 
but no later than 1 
month from when you 

become aware of the 
matter 

5 Serial offender claims – i.e. claims 

arising from the alleged negligence 
and/or serious professional misconduct 
of a staff member affecting a number of 
patients 

Report to NHSR 
irrespective of whether 
or not claim(s) have 
been notified 

As soon as possible 

6 Notification Form received Contact NHSR to 
discuss whether or not 
to report the claim to 
NHSR 

No more than 3 
working days after 

receipt of the 
notification  
form 

7 Notification of inquest received;  
And 
Civil claim is or is likely to be pursued 
based on the subject matter of the 
inquest; 
And 
External representation at inquest is 

justified 
And 
You wish to apply to NHSR for inquest 
funding 

Report to NHSR using 
a completed Inquest 
Funding Request form 

No less than 1 month 

from the inquest 
hearing date.  

 
Claim Management 

7.1.1 The lead will take steps as necessary to identify the likely funding 
arrangements of the claimant.  

7.1.2 Litigants in Person should still, as far as is reasonably possible, comply with 
the terms of the Pre-Action Protocol.  If the Trust becomes aware that a claimant 
or possible claimant is a litigant in person, they should send a copy of the 
Protocol to the person at the earliest opportunity.  

7.1.3 The lead will consider interim follow-up action to be taken pending the 
outcome of lengthy claims, whilst ensuring any such action will not prejudice the 
outcome of the claim. 

7.1.4 The lead will maintain control of all documents in a claim, acting as 
manager throughout the life of each claim.  All liaison with NHSR, and with 
defence lawyers including requests for information and other matters, should be 
managed via the lead, who is the Trust representative in the matter.  
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7.1.5 All incidents which are likely to have resulted in media attention, likely 
Health and Safety Executive Prosecution, novel, contentious or repercussive 
should be reported to the NHSR by the operational lead, after discussion with 
Executive Director(s), and the Board of Directors may need to be advised.   

7.1.6 The Director Communications should be made aware of all claims which 
are likely to result in media attention.  

7.2  Handling Clinical Negligence Claims (CNST) Limitation   

7.2.1 Compensation claims for personal injury are subject to a ‘limitation period’ 
of three years.  The claimant must issue their claim at court within three years of 
the alleged negligence taking place or within three years of becoming aware that 
something went wrong.  Individuals that lack ‘capacity’ (under 18 years of age or 
without the mental ability to make the necessary decisions) are not subject to a 
limitation period.   

Seek NHSR advice on responding to claims outside limitation period. 

 Obtaining health records 

7.2.2 Any request for copy of medical records (otherwise known as a ‘subject 
access request’) that includes an indication that litigation is contemplated against 
the Trust will be dealt with under this procedure.  

7.2.3 On receipt of a request for disclosure of health records with any indication 
of a possible claim against the Trust, or any claim for compensation from a litigant 
in person, a reference number will be allocated.  The lead will check to ensure 
that sufficient information has been provided to identify the alleged adverse event 
and further detail will be sought from the claimant or their legal advisers, as 
appropriate.  Trust timescales for acknowledging and responding to subject 
access requests will be followed.  

7.2.4 Copy records will normally be provided within 1 month of the request 
without cost, unless the request exceeds the charges permissible under the Data 
Protection Act 2018, or Access to Health Records Act 2018 as applicable and 
provided appropriate consent has been received. In those instances where this is 
not possible, the claimant’s legal advisers will normally be notified in writing. 

7.2.5 The lead will consider at this stage whether any alternative methods of 
addressing and resolving the patient’s concerns may be appropriate and should 
be offered, e.g. inviting the patient to consider the complaints procedure. 

Preliminary Analysis 

7.2.6 Following a request for disclosure of health records, or any claim for 
compensation from a litigant in person, the lead will consider whether a detailed 
investigation is required taking into account the following factors: 

o Likely value of claim 
o Public sensitivity 
o Fatal incidents 
o Permanent physical/psychological impairment. 

7.2.7 The aim of preliminary analysis is to identify those cases where the litigation 
risk exceeds 50%.  The analysis will include the following steps: 
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   Identification and preservation of all relevant records, incident reports and 
investigations, complaint investigations. 

 Referral to the lead clinician(s) for a written report on the clinical care 
received, an opinion on that clinical care, an assessment on whether the 
Trust is at risk in terms of breach of duty and/or causation, current 
condition and prognosis, identification of junior staff and a response on 
any preliminary allegations. 

 Establish current contact addresses of relevant staff and if on site, obtain 
preliminary statements and comments.  In the alternative, obtain 
professional registration number and seek contact addresses from the 
professional body. 

 Obtain preliminary internal expert opinion where appropriate. 

7.2.8 At the conclusion of the preliminary analysis, if there is any significant 
litigation risk to the Trust, the lead will prepare a report to include the following: 

o Chronology, factual events and individuals involved 
o Care management problems 
o Breach of duty 
o Causation 
o Quantum 
o Future strategy and recommendations 
o Probability: low (25%), medium (50%), high (75%) 
o Severity grading and likelihood of recurrence, utilising the Incident 

Categorisation Matrix see Appendix 5. 

7.2.9 If the initial review of a claim did not prompt early referral to NHS Resolution 
then the lead should send the Letter of Claim together with a preliminary analysis 
of the case at the earliest possible time after receipt of a Letter of Claim, having 
acknowledged the letter of claim in writing to the claimant’s lawyers and advised 
them that the claim will be referred to NHSR. 

7.2.10 A detailed investigation of those claims identified by the preliminary 
analysis as conveying a medium to high probability and/or a red or amber 
severity rating will normally be conducted by the lead with senior clinical staff and 
in collaboration with NHSR and the Trust’s legal advisors. 

7.2.11 If a significant litigation risk has been established, the lead will notify 
NHSR under the ELS or CNST schemes, enclosing the documents required by 
each scheme and as set out in the latest NHSR Clinical Negligence Reporting 
Guidelines. 

7.2.12 If investigation indicates that admissions of liability are appropriate, this 
should be notified to NHSR/Trust’s legal advisors with a request that early 
admissions are made in accordance with the Trust’s duty of candour. 

Clinical Disputes - Letter of Notification or Claim and Response 
 
7.2.11 Letters of Notification or Claim will be acknowledged by the lead within 14 
days. 
 
7.2.12 If Letter of Notification has been received, the lead should: 
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 identify who will be dealing with the matter and to whom any Letter 
of Claim should be sent;   

 Consider whether to commence investigations and/or obtain 
factual and expert evidence; 

 Consider whether any information could be passed to the claimant 
which might narrow the issues in dispute or lead to an early 
resolution of the claim; and  

 Forward a copy of the Letter of Notification to NHSR or other 
relevant medical defence organisation.  

7.2.12 If Letter of Claim has been received Proceedings should not be issued 
until four months from the letter of claim, allowing the Trust time to complete any 
investigation.  

7.2.13 Under the Pre-action Protocol for the Resolution of Clinical Disputes, the 
Trust is required to provide a reasoned answer (Letter of Response) following 
Annex C3 of the Protocol within four months of the Letter of Claim.  Any 
admissions to be made in the Letter of Response must be discussed with the 
lead clinician(s) and agreed by NHSR. An agreed response should be made by 
NHSR or the legal firm appointed by NHSR to the claimant solicitor / Litigant-in-
person.  

Alternative Dispute Resolution 
 
7.2.14 Some options for resolving dispute without commencing proceedings are 
below and may be raised by the appointed defence legal team for consideration 
by the Trust:  

 Discussion and negotiation (which may or may not include making 
Part 36 Offers or providing an explanation and/or apology); 

 Mediation, a third party facilitating a resolution;  

 Arbitration, a third party deciding the dispute; 

 Early neutral evaluation, a third party giving an informed opinion on 
the dispute; and  

 Ombudsmen schemes 
 
7.2.15 The claimant may wish to make an offer to settle the claim at this early 
stage by putting forward an offer in respect of liability and / or amount of 
compensation (Part 36). If an offer is made the Trust position must be agreed and 
NHSR and the appointed legal firm should be informed. 
 

7.3  Handling of Non-Clinical Claims (RPST)  

 

Liability to the Third Parties Scheme Claims (LTPS)  

7.3.1 Personal injury claims, not related to clinical treatment, by employees of the 
Trust (employer’s liability claims) or members of the public (public liability claims) 
are known as third party liability claims.  

7.3.2 All third party liability claims against the Trust will be dealt with in 
accordance with the Pre-Action Protocol for Personal Injury Claims pursuant to 
the Civil Procedure Rules 1998 (as amended) and the LTPS Reporting 
Guidelines and Scheme Rules published by NHSR. 

7.3.3 On receipt of a Letter of Claim, the lead will assess the probable value of 
the claim.  In those instances where the date of the incident post-dates the 
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Liabilities to Third Parties Scheme (LTPS) and the value is likely to exceed the 
excess (£3k for Public Liability and £10k for Employers Liability), NHSR will be 
notified using the required LTPS Claim Report form.  All non-clinical incidents 
which have or are likely to have resulted in fatal injury, amputation of a limb, head 
injury, MP involvement, media attention, Human Rights issues, multi-party 
actions, multiple claims from a single cause, novel, contentious or repercussive 
claims or a likely HSE prosecution should normally be reported to NHSR. 

7.3.4 The operational lead will obtain copies of the following documentation 
(where relevant to the reported incident) and provide it to the NHSR or their 
appointed solicitors with a preliminary analysis of the claim: 

LTPS Report form 

Letter of Claim 

RIDDOR report to the Health and Safety Executive 

Witness statements when available 

Earnings and sickness information where defendant is the employer 

Training records 

Risk assessments – pre and post the date of incident 

Off duty rotas, department establishment and dependency ratio 

Documentation as required under the NHSR Disclosure List. 

 
Property Expenses Scheme (PES) Claims 

7.3.5 The PES covers claims arising from property damage and covers accidental 
loss of, destruction of or damage to any property owned by or the responsibility of 
the Trust, as defined within Property Expenses Schedule 2.8.  The limit of 
indemnity is £1,000,000.  The excess in this Trust for any claim is £20,000.  
Where such an incident occurs all appropriate actions should be taken to mitigate 
any further losses and ensure that a safe environment is created. 

7.3.6 On notification of a reported incident, the operational lead will liaise with the 
senior manager or Director concerned to assess the probable value of the 
damage or loss incurred.  In those instances where the total cost of the case will 
approach or exceed the scheme deductible or excess, the NHSR will be notified 
and the PES Report Form completed by the operational lead.  The Trust will 
provide the following information to the NHSR: 

Trust details 
Incident details to include the date, location, brief circumstances of the 
incident and any remedial action taken 
Witness details 
Details of loss, to include a description of the property damaged or stolen, 
owner of the property and the estimated repair/replacement cost 
Covering letter indicating the new notification 
Copies of correspondence from any claimant solicitor/insurer (where 
applicable) 
Any prior correspondence 
All reports of investigations into the incident 
Copies of comments from supervisors and/or managers obtained as part of 
the initial investigation. 

 
7.3.7 All relevant estimates should be retained. 
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7.3.8 Should the claim exceed £1,000,000, the operational lead will inform the 
Director HR and Corporate Governance so that relevant national services can be 
notified. 

7.4  Issue of Proceedings 

In those instances when proceedings are served, the lead will notify the NHSR 
immediately and/or advise the Trust’s legal advisers, if already instructed. 

Disclosure Statements and Statements of Truth accompanying the Defence will 
be signed by the lead on behalf of the Trust. 

Conferences with Counsel and experts, Case Management Conferences and 
trials will normally be attended by the lead on behalf of the Trust. 

7.5 Timescales 

Timescales for claims management are either set in legislation or set out in 
guidance on the NHSR schemes.  It is the responsibility of the operational lead to 
ensure that these timescales are adhered to.  The main requirements are detailed 
as below: 

 Records requested under the Data Protection Act 1998 or Health Records Act 
1990 (deceased patients only) should be provided within 1 month of receipt 
of a properly authorised request (or within 21 days for deceased patients if 
the record has been added to within the 40 days preceding the receipt of the 
request). 

 The trust should acknowledge receipt of a Letter for Claim within 21days 
indicating that the case has been passed to NHSR 

 A Letter of Claim properly constituted under the Pre-action Protocol for 
Clinical Disputes should normally be forwarded to the NHSR as soon after 
receipt by the Trust as practical, and at least within 21 days.   

 Notification of a potential employer/public liability claim which is likely to 
exceed the relevant scheme excess should be reported to the NHSR within 
21 days of receiving an indication of Claim.  A completed report form together 
with as much information as possible should be sent with the letter. 

 In conjunction with the NHSR, the Trust is required to respond to a Letter of 
Claim within 3 months of receipt. 

 The Trust must acknowledge service of formal proceedings (i.e. Claim Form, 
Particulars of Claim, Schedule of Damages and condition and prognosis 
report) within 14 days of receipt.  The Trust should acknowledge service by 
letter and, if relevant to an NHSR scheme, pass all the documents without 
delay to the NHSR, retaining a full set of copies. 

 In conjunction with NHSR, and lawyers if instructed by the NHSR, the Trust 
must serve a Defence within 28 days from service of proceedings, unless an 
extension has been granted.  The NHSR will arrange production of the 
defence, which will normally be signed by the lead on behalf of the Trust and 
returned without delay to the NHSR or solicitor acting for the Trust, for 
service. 
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7.6 Conclusion of Claims 

7.6.1 At the conclusion of each claim, feedback will be provided to key staff who 
have been actively involved in investigation of the issues raised.  If a claim has 
been settled, or significant defence costs have been incurred, consideration will 
be given to actions to be taken to lessen the chance of any recurrence.  This may 
involve discussions with relevant Executive Directors.  This may include a brief 
review of the facts, whether trends may be emerging, and whether consideration 
should be given to change in practice or procedures.  This assessment may 
include consideration of the following issues: 

Individual or team performance 

Supervision/skill mix/staff numbers 

Organisational issues 

Training/developmental issues 

Equipment problems 

Severity rating. 

7.6.2 Reports and actions plans arising from the review will be considered by 
the relevant sub-committee reporting to the Integrated Governance Committee 
in recognition of the importance of learning lessons from adverse events, 
complaints and claims and ensuring these are disseminated throughout the 
Trust. 

7.7 Funding arrangements for inquests that have the potential for clinical 
claim 

From April 2013 Trust have the option for applying for discretionary funding for 
inquest costs if there is a clear indication that a claim for negligence is anticipated 
to follow.  Full details of funding arrangements are at https://resolution.nhs.uk.  
Summary information is included under appendices 4a and 4b.  

7.8  External Stakeholders 

The key external stakeholders and relevant responsibilities in relation to claims 
management are listed below.  The lead is responsible for maintaining links with 
the following organisations on behalf of the Trust, as appropriate to the 
circumstance of each individual claim, which may include the actions listed: 

7.8.1 NHS Resolution 

Reporting claims to NHSR as required and working with the NHSR claims 
handler to the conclusion of the matter.  Any press releases or letters of apology 
the Trust may wish to issue during the life of a claim must be cleared by NHSR.  

7.8.2 Claimant and Defence Solicitors 

Ongoing liaison once initial contact with the Trust is made by a claimant’s solicitor 
and once a defence solicitor is instructed, directly or by NHSR.  Responsible for 
instructing defence solicitor on matters not covered by the risk pooling schemes 
e.g. inquests. 

7.8.3 Enforcement Agencies 

Responsible for being the Trust’s point of contact with statutory agencies, e.g. 
police, Health and Safety Executive who may have a legitimate interest in a 
particular claim. 

https://resolution.nhs.uk/
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7.8.4 External Advisors 

Responsible for being the Trust’s point of contact with clinical experts providing 
advice on breach of duty, causation, condition and prognosis.  When appropriate, 
and in conjunction with the NHSR or their nominated legal advisors, responsible 
for selecting and instructing appropriate experts to assist the Trust in investigation 
of claims. 

7.8.5 Coroner’s Office (if a death occurs on Trust property) 

The Associate Medical Director is responsible for acting as link between the Trust 
and the Coroner’s Office once a death has been reported to them.  Such deaths 
may already be or may go on to be the subject of a claim.  The lead will support 
the Associate Medical Director to coordinate the preparation of reports requested 
by HM Coroner; prepare and support staff who may be required to present 
evidence in person at an inquest hearing; instruct solicitors to represent the 
interests of the Trust in high profile or contentious inquests; keep all staff involved 
in the inquest process informed of progress; and maintain records of the 
statements and other documents prepared in the inquest process which may be 
relevant to a future claim. 

7.9 Support for Staff Involved in Claims 

The following support is available to staff who are involved in Claims:  
 

 A senior manager will be identified as peer support; 

 Confirmation that the law firm will spend dedicated time with the member(s)of 
staff; 

 Where there is stress or anxiety staff can contact the Staff Advice and 
Consultation Service or CareFirst; 

 For professionally registered staff, their professional registration body can 
provide advice and guidance; 

 Trade unions can also provide advisory support. 

7.10 Press Interest and Communications 

If a claim is likely to attract media attention then the Chief Executive, Director of 
Marketing and Communications and Director of Human Resources and Corporate 
Governance should agree an appropriate strategy with advice from the instructed 
law firm. 

Any letter of apology the Trust may wish to issue during the life of a claim must 
be cleared by the NHSR. 

8 Training Requirements 

 
This procedure will be available to staff via the Trust intranet. 
 
Any member of staff who becomes involved in a claim will be directed to the 
procedure and the Associate Director Quality and Governance (operational lead) 
will explain the legal process to all witnesses. 
 
The lead will arrange advice and training for staff who become involved in claims.  
This training will cover the preparation of effective statements of fact, and when 
required how to conduct one’s self in court if called to give evidence.  In the case 
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of any trust claim being taken to court additional training will be available for 
witnesses through the appointed solicitors. 

 

9 Process for monitoring compliance with this Procedure 

 
The effectiveness of this procedure will be monitored through the Safety and Risk 
Sub-Committee reporting to the Integrated Governance Committee who will 
receive a quarterly report from the lead to include: 
 

 Number and aggregate of value of claims 

 Detail of significant claims outcomes, lessons learned, remedial action taken 

 Current legal issues likely to impact on the Trust. 
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11 Associated documents1 

 
This policy should be read in conjunction with the following policies: 

 

 Incident Reporting Procedure 

 Serious Incident Investigation and Learning Procedure 

 Health and Safety Policy 

 Complaints Procedure 

 Learning from Deaths Policy 

                                                           
1 For the current version of Trust procedures, please refer to the intranet. 

http://www.justice.gov.uk/courts/procedure-rules/civil
http://www.nhsla.com/NR/rdonlyres/4F9E5823-716C-4F3E-AF21-9652AB3245E8/Documents%20and%20Settings/jamp/Local%20Settings/Documents%20and%20Settings/Documents%20and%20Settings/orra/Local%20Settings/Temporary%20Internet%20Files/OLK105/5%20learning/5.3/summarycmomakingamends.pdf
http://www.nhsla.com/NR/rdonlyres/4F9E5823-716C-4F3E-AF21-9652AB3245E8/Documents%20and%20Settings/jamp/Local%20Settings/Documents%20and%20Settings/Documents%20and%20Settings/orra/Local%20Settings/Temporary%20Internet%20Files/OLK105/5%20learning/5.3/summarycmomakingamends.pdf
http://www.justice.gov.uk/civil/procrules_fin/contents/protocols/prot_rcd.htm
http://www.dca.gov.uk/
http://www.justice.gov.uk/civil/procrules_fin/contents/protocols/prot_pic.htm
http://www.dca.gov.uk/
http://www.npsa.nhs.uk/site/media/documents/1315_PatientBriefing.pdf
http://www.npsa.nhs.uk/site/media/documents/1315_PatientBriefing.pdf
http://www.npsa.nhs.uk/site/media/documents/1314_SaferPracticeNotice.pdf
http://www.npsa.nhs.uk/site/media/documents/1314_SaferPracticeNotice.pdf
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 Subject Access Request (SAR) Procedure  
 Records retention schedule 
 Duty of Candour guidance 
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Appendix 1: Equality Analysis 

 

Completed by Marion Shipman 

Position Associate Director Quality and Governance 

Date 15 September 2020 

   

The following questions determine whether analysis is 

needed 
Yes No 

Is it likely to affect people with particular protected characteristics 

differently? 

 X 

Is it a major policy, significantly affecting how Trust services are 

delivered?  

X  

Will the policy have a significant effect on how partner organisations 

operate in terms of equality?  

 X 

Does the policy relate to functions that have been identified through 

engagement as being important to people with particular protected 

characteristics? 

X  

Does the policy relate to an area with known inequalities?   X 

Does the policy relate to any equality objectives that have been set by the 

Trust? 

 X 

Other?  X 

If the answer to all of these questions was no, then the assessment is complete. 
If the answer to any of the questions was yes, then undertake the following analysis: 
 

 Yes No Comment 

Do policy outcomes and 

service take-up differ between 

people with different 

protected characteristics?  

X  The procedure will be applied according 

to the facts of the legal case under 

consideration.  For those with a disability 

who bring a claim, discretion may be 

permitted in meeting some timescales.  

Other than cases of ‘litigants in person’ 

most persons directly affected by this 

procedure will have the support of a legal 

adviser who will protect their interests.  

What are the key findings of 

any engagement you have 

undertaken? 

 X Consultation with Directors and Managers 

responsible for legal case management 

within the Trust.  

If there is a greater effect on 

one group, is that consistent 

with the policy aims?  

 X  
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If the policy has negative 

effects on people sharing 

particular characteristics, what 

steps can be taken to mitigate 

these effects? 

 X  

Will the policy deliver practical 

benefits for certain groups? 

 X  

Does the policy miss 

opportunities to advance 

equality of opportunity and 

foster good relations? 

 X  

Do other policies need to 

change to enable this policy to 

be effective?  

 X  

Additional comments 

 

 

 
If one or more answers are yes, then the policy may unlawful under the Equality Act 2010 –seek 
advice from Human Resources (for staff related policies) or the Trust’s Equalities Lead (for all 
other policies). 
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Appendix 2: Clinical Negligence Claim Process Flow-Chart 
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Appendix 3: Employer’s Liability / Public Liability Claim Process  

 

 

  
 

 

There is now a bespoke route for inquest funding requests i.e. funding can be requested without 
a letter of claim/ proceedings or a disclosure request.   
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Appendix 4a: Discretionary Funding for Inquests which may 

result in a claim  
 
1. When will the discretionary cover commence?  
 
The NHSR provides discretionary funding for members’ legal representation at inquests under 
the CNST Scheme, where it is likely that a civil claim will be pursued based upon the subject 
matter of the inquest.  

 

2. How do I apply for the discretionary funding of an inquest?  
 
Members should route funding requests through the NHSR Claims Reporting Wizard and include 
an Inquest Funding Request form in addition to the User documents Guide no less than 1 month 
from the inquest hearing date.  
 
Trusts are asked to:  

 complete as much information in the Wizard as possible;  

 make clear in the description of incident box that this is a “request for discretionary 
funding of inquest representation under CNST’’; and  

 attach all relevant documentation to the Wizard in the usual way (e.g. witness 
statements, serious incident reports, complaints correspondence etc).  

 use the free text section to add a covering message to the NHS Resolution approver 
highlighting any agreed limitation extension(s), associated disciplinary issues, whether 
there are potential third party issues, listed inquest date etc.  

 

3. What factors will the NHSR take into account when considering a request for funding of an 
inquest?  
 
The NHSR will review whether “there is, or is likely to be, a civil claim brought against a member 
based upon the subject matter of the inquest”. Consideration will also be given to whether or 
not external legal representation is justified.  
Examples of matters where this may apply include where:  
 

 the family has legal representation;  

 there has already been a complaint to the trust;  

 there has been a serious incident investigation undertaken, irrespective of the result;  

 the clinicians or the Coroner have expressed concerns about the care;  

 the member believes there is a significant litigation risk;  

 the case concerns a prison death where the member provided, rather than simply 
commissioned, the healthcare (all prison deaths require an Article 2 Inquest);  

 there has been or is likely to be national press coverage of the inquest; and/or  

 the case involves a Never Event.  
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4. What will the NHSR fund if an inquest funding request is approved? 
 
If an inquest funding request is approved then the NHSR will fund:  

 The member’s inquest representation costs, incurred by an allocated panel solicitor firm 
(usually the member’s nominated panel firm) to include attendance at pre-inquest 
hearings, liaison with factual witnesses, attendance at the inquest etc. Such costs will be 
managed by the NHSR’s discretion on a case by case basis.  

 Any subsequent claim related costs in the usual way.  
 
 
5. Can the NHSR withdraw funding of an inquest at any stage?  
 
Yes. The NHSR has complete discretion regarding the funding of an inquest under CNST. Funding 
can therefore be withdrawn at any time.  
 
6. Will it be mandatory for members to take advantage of the cover extension?  
 
No. The cover extension is an optional benefit for members.  
 
7. If a member opts to represent itself at an inquest and/or instructs a non-panel firm then, if it 
is likely that a civil claim will be pursued as a result the subject matter of the inquest, will such 
costs be recoverable under the cover extension?  
 
No. The NHSR will not reimburse any inquest-related costs other than those incurred by the 
allocated panel solicitor and agreed in advance.  
 
8. What are the benefits of this extension of cover to the discretionary funding of inquests?  
 
The extension of cover will allow the NHSR to:  

 support a member and its staff during both the inquest and any subsequent claim;  

 consider at an early stage whether a civil claim is likely to be pursued and, if so, assess its 
likely prospects of success; and  

 advise as to whether pro-active steps could be taken, in partnership, to resolve issues 
which would otherwise be pursued through a civil claim (e.g. by making an early 
admission of liability, if appropriate).  

 

For full details refer to www.resolution.nhs.uk/ 

Reporting claims to NHS Resolution, June 2017 
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Appendix 4b: Coroner’s Inquest Process Flow-chart 
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Appendix 5: Risk Score Matrix Definitions 

Risk = Likelihood score x Consequence score 

Likelihood Score 

Score Descriptor LIKELIHOOD OF REPEAT EVENT DESCRIPTION % likelihood 

1 Very unlikely to occur Will only occur in exceptional circumstances. Less than 5% 

2 Unlikely to occur Unlikely to occur but the potential exists 5% – 20% 

3 Could occur Reasonable chance of occurring; has happened 

before on occasions 

21% - 50% 

4 Likely to occur Likely to occur – strong possibility. 51% - 80% 

5 Almost certain to occur The event is expected to occur in most 

circumstances. 

More than 80% 

 

Consequence Score 
Risk 

Category 

Safety Financial 
 

Costs below are 
after all 

mitigation is in 
place. 

Reputation 
 

Compliance/ 
Regulation 

Delivery 

Score 

Negligible 
(1) 

Insignificant 
Injury  
(no 
intervention)  

Minor loss  
<£10,000 (net 
surplus impact 
2.5%) 
Negligible 

Low level 
public 
awareness / 
concern 
 

Trivial, very 
short-term single 
non-compliance 

Negligible impact / 
unnoticed by service users 
Negligible 
environmental/estate 
impact. Negligible service 
interruption.  

 
Low 
(2) 

 

Minor injury  
(local first 
aid 
treatment 
with full 
recovery) 
 

Financial loss  
£10,000 up to 
£20,000 
(net surplus 
impact 5%) 
 
 

Short term 
local media 
coverage 
Local low key 
external 
interest 
 

Small, single, 
short-term non-
compliance 

Small impact / small 
inconvenience 
Minor 
environmental/estate 
impact  with minor service 
interruption;  
Complaint possible;  
Impact on quality; 
Loss of teaching time up 
to 30 minutes 

 
Moderate 

(3) 
 
 

Moderate 
injury  
(professional 
intervention 
required  up 
to 3 months 
to recover) 
 
Reportable 
under 
RIDDOR  
(staff) 
 

Moderate loss  
£20,001 up to 
£40,000 
(net surplus 
impact 10%) 
 
 
Moderate risk of 
low value claim 

Longer-term 
local media 
coverage 
Local media, 
stakeholders 
express 
concern; 
 
  

Sustained single 
or short-term 
non-compliance 

Medium level impact / 
moderate inconvenience 
Moderate 
environmental/estate 
impact. 
Moderate service 
interruption for more 
than one week;  
Complaint probable;  
Impact on quality. 
Loss of teaching time up 
to half day 

 
High  
(4) 

 
 

Major injury  
(hospital 
stay / long  
term illness 
or injury – 
up to one 
year) 
 

Major loss 
£40,001 up to 
£60,000 
(net surplus 
impact 15%) 
 
Moderate risk of 
high value claim 

Short-term 
national media 
coverage 
significant 
impact on 
reputation, 
significant 
medial interest 

Multiple 
sustained non-
compliances 
Significant 
impact on quality 
including risk of 
failing to meet 
CQC standards. 

Major impact / serious 
inconvenience 
Major 
environmental/estate 
impact leading to loss of 
service/  service 
interruption of more than 
one month; 



Claims Management Procedure, v4.0, Jan21  Page 28 of 28 

 

Reportable 
under 
RIDDOR  
(staff) 

 
 

more than one 
week, 
significant 
concerns 
raised by stake 
holders 

Action by HSE 
anticipated 

Complaint expected/ 
received; 

 
Significant 

(5) 
 
 
 

Fatal injury Substantial loss 
>£60,000 
Risk of very high 
value claim 
 

Longer-term 
national media 
coverage 
National press 
3+ days, risk of 
questions in 
the House of 
Commons. 
Certain risk to 
reputation.   

Multiple. Long-
term, significant 
non-compliances 
Quality- External 
controls exerted. 
Threat of Judicial 
Review. 

Substantial/ complete 
service failure Buildings 
/property condemned 
leading to major loss of 
service  
Close down of service 
 
 

 

RISK SCORE MATRIX 

L
ik

e
li
h
o
o
d
 

Almost certain to 

occur 
5 5 10 15 20 25 

Likely to occur 4 4 8 12 16 20 

Could occur 3 3 6 9 12 15 

Unlikely to occur 2 2 4 6 8 10 

Very unlikely to 

occur 
1 1 2 3 4 5 

 

1 2 3 4 5 

Negligible Minor Moderate Severe Extreme 

Consequence  

 


